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shall not be so admitted. The decision is based on the rule laid 
down in Morrell v. Jones, 106 U. S. 466, that all an administrative 
officer can do is to regulate the mode of proceeding to carry into 
effect what Congress has enacted. The case arose from an attempt 
to exclude the "Travellers' Official Guide," a publication issued 
quarterly in large volumes. At second-class rates it was being 
transmitted for only forty cents per number a year whereas it was 
costing the government two dollars a year. But it seems that the 
only remedy to cure this inequality lies in the hands of Congress. 



HUSBAND S LIABILITY FOR WIFE S TORTS AS AFFECTED BY MARRIED 
WOMEN'S PROPERTY ACTS. 

A recent California case decides that the husband is still liable 
jointly with his wife for torts committed by her and not connected 
with her separate property, notwithstanding recent legislation in 
that State giving the wife the right to sue and be sued, and contract 
in respect to her own property, as if she were a feme sole. Henley 
v. Wilson, 70 Pac. 21. This case raises the very interesting ques- 
tion as to how far the marital relation and the common law liabilities 
accruing from it, have been affected by these Married Women's 
Property Acts. The question has been decided both ways and even 
those cases which hold that his liability has been removed assign 
varying reasons. 

In an English case decided in 1900, the court was asked to over- 
rule a previous case {Seroka v. Kattenburg, 17 O. B. D. 177), in 
which it was held that the effect of the Married Women's Act was 
not to change the husband's liability; but the court declined to do 
this, saying that since those acts did not expressly remove his lia- 
bility, it still existed. Earle v. Kingscote, 1 Ch. 203. See also 
Fowler v. Chichester, 26 Ohio St. 9. The court in these two cases 
was content with saying that his liability was due to the common 
law rule which could not be repealed by implication. And the 
courts taking this view, generally refuse to go behind the common 
law rule in search of the reason for it. 

But the courts (and they are in the minority) which hold that 
the husband's liability has been removed, do go behind the rule for 
its reasons, and say that its further application is inconsistent with 
the spirit of the acts in question. But even these courts disagree 
as to what the reasons for the rule are. Some find it to be that 
the husband had possession and control of the wife's property. 
This view is taken by Martin v. Robson, 65 111. 129, and the court 
proceeds to justify its finding that the common law was abrogated 
by this legislation, in these words: "A liability which has for its 
consideration rights conferred, should no longer exist when the con- 
sideration has failed [the husband's right to the control and posses- 
sion of her property is taken away by these acts]. If the relations 
of husband and wife have been so changed as to deprive him of all 
right to her property, and to the control of her person and her time, 
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every principle of right would be violated, to hold him still respon- 
sible for her conduct. If she is emancipated, he should no longer 
be enslaved." 

But others of these courts trace his liability to the common law 
conception of the marriage itself, and especially of the status of the 
wife during coveture. A reference to a few of the cases will show 
why, upon this view, the courts hold that the husband is not liable. In 
the eye of the common law the personal existence of the wife was 
fused into that of the husband. 1 Bl. Comm. 442-444. Hence it 
is said that the husband is liable for the ante-nuptial debts of his 
wife, not because he, through marriage, becomes entitled to her 
personal property, but because that during coveture the legal exist- 
ence of the wife is suspended. Alexander v. Morgan, 31 O. St. 
548; Com. z>. Feeney, 13 Allen 560. And so he is liable at common 
law for his wife's torts, not because her wrong is imputed to him; 
nor because the influence he is supposed to exert over her is insep- 
arable from her wrong doing, but for the sole reason that during 
coveture, the wife is incapable of being sued alone. Capel v. Pow- 
ell, 17 Q. B. (N. S.) 744; Rowing v. Manly, 49 N. Y. 201. From 
this view of the question — and only from this view — we get the 
following well established propositions: 1. That if a married 
woman be divorced, or her husband die, after she had com- 
mitted a tort, action would lie against her alone and would not 
abate. Douge v. Pearce, 13 Ala. 127. 2. That if the husband 
should die pending an action ex-delicto against both, the action 
would survive him and be good as against her. Cozens v. Long, 
3 N. J. Law 764. 3. But should she die pending the suit, it would 
not survive as against him. Roberts v. Lisenbee, 86 N. C. 136, 41 
Am. Rep. 460. 

The legitimate inference to be drawn from these propositions, 
the soundness of which is not questioned, is that she herself was 
personally liable — the husband being joined merely to reach her. 
That this was the case, would seem to be proved by the further 
fact that formerly in England she could have been imprisoned for 
failure to satisfy a judgment obtained against her and the husband 
jointly in an action ex-delicto (on the ground of non-payment of 
debt — a judgment being in the nature of such), and that too, regard- 
less as to whether the husband was thus imprisoned or not. New- 
ton v. Boodle, 4 C. B. 359. If it then be true that the husband's 
being joined was merely for the purpose of obtaining procedure 
against her, one inclines to admit the logic of the view that holds 
him no longer liable for her acts, now that she may possess and 
dispose of property, contract, proceed and be proceeded against 
"as if she were a feme sole." 



ORNAMENTS AS FIXTURES. 

The decisions in England on the subject of fixtures annexed to 
the freehold for the purpose of ornament are very conflicting. An 
early case, Herlakenden's Case, 2 Coke 443, expressly denied the 



